Corporations are subject to a moderately progressive rate structure with rates increasing in four stages from fifteen percent of taxable income up to $50,000, 25 percent of taxable income from $50 to 75 thousand, 34 percent of taxable income from $75 thousand to $10 million, and 35 percent of income in excess of $10 million. 15 In addition, the rate schedule imposes a surtax of five percent on incomes between $100 and 335,000 that phases out the advantage of the 15 and 25 percent brackets and a surtax of three percent on incomes between $15 and 18.33 million to phase out the advantage of the 34 percent bracket. 16 As a result corporations with incomes exceeding $18.33 million effectively pay a flat rate of 35 percent on all their income. For much of the United States' tax history, 17 maximum corporate tax rates were significantly lower than individual rates.
A corporation also may be subject to an alternative minimum tax at a rate of twenty percent on the corporation's alternative minimum taxable income to the extent that amount exceeds the corporation's regular income tax. 18 Alternative minimum taxable income is the taxable income of the corporation with adjustments to limit the effect of tax benefits that may be available to the corporation, 19 including an adjustment for current earnings to bring the corporation's taxable income closer to its economic income. 20 Corporations that accumulate their incomes beyond the reasonable needs of their business, rather than distributing dividends to their shareholders, also are subject to a penalty tax at a rate equal to the rate shareholders would pay on distributed dividends. 21 Similarly, closely held corporations with income predominantly from passive investments like interest and dividends may be subject to a personal holding company tax, a penalty tax imposed at a rate equal to the rate shareholders would pay on distributed dividends. 22 The United States has had a corporate income tax since 1909. 23 In fiscal year 2011, the IRS processed 2,313,909 returns from corporations subject to a corporate tax, 4,545,454 returns from S corporations that are transparent for tax purposes, and 3,573,550 returns from partnerships. 24 In 2010, there were 23,003,656 nonfarm sole proprietorship returns filed. 25 Based upon the numbers of returns, corporations and S corporations combined constitute more than twenty percent of business returns and more than 65 percent of business entity returns, sole proprietorships not being separate entities. Rates have fluctuated considerably over the years, but the corporate income tax consistently has produced a significant portion of federal revenue. In 2011, the corporate income tax accounted for 7.86 percent of federal revenue, the individual income tax more than 47 percent, and payroll taxes 35.5 percent. The corporate income tax produced nearly 40 percent of revenue in 1943 and dropped fairly consistently from year to year after that but is projected to increase to 13 percent in 2014 and remain in that range. The individual income tax also is projected to increase somewhat, and payroll taxes to fall slightly.
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In addition to federal income taxes, forty-five of the fifty states of the United States impose a corporate income tax on corporations that engage in business activity or have property in the state. The state rates range from a low maximum rate of 4.63 percent in Colorado to a high of 9.99 percent in Pennsylvania. Of the five states with no corporate net income, three impose a gross receipts tax, so that only Nevada and Wyoming have no corporate tax measured by income or receipts. 27 Each state has independent taxing authority and the power to determine under some reasonable methodology what portion of a corporation's income is attributable to that state and subject to that state's income tax. In apportioning corporate income, each state establishes its own apportionment formula. Apportionment formulae are not uniform from state 20 I.R.C. §56(c)(1). 21 I.R.C. §531 (imposing the accumulated earnings tax). Rarely do corporations pay an accumulated earnings tax. 22 I.R.C. §541 (imposing the personal holding company tax). Rarely do corporations pay a personal holding company tax. 23 The European Commission on 16 March 2011 proposed a common system for calculating the tax base of businesses operating in the EU. The proposed Common Consolidated Corporate Tax Base (CCCTB), would mean that companies would benefit from a "one-stop-shop" system for filing their tax returns and would be able to consolidate all the profits and losses they incur across the EU. Member States would maintain their full sovereign right to set their own corporate tax rate. Entity Taxation Models in the United States and their Development: Integrating Entity and Owner Taxation. The United States income tax follows the traditional "double taxation" corporate model. While certain corporations may elect tax transparency, 36 corporations generally, whether they have many shareholders or a single shareholder, are subject to a corporate level income tax as fully independent taxpayers. 37 In addition to entities that are corporations under state law, Treasury promulgated a list of foreign entities that are corporations for United States tax law purposes. 38 With exceptions for corporate owners that may deduct all or part of the dividends they receive from other corporations in which they own shares in order to limit multiple impositions of a corporate level income tax through corporate layers, 39 the distribution of net after tax corporate income to the corporation's owners results in the distributed amounts becoming includable in the owners' incomes to be taxed there a second time. 40 The corporation may not deduct the distributed amounts. This creates the customary bias toward debt capital because payments of interest on borrowed capital are deductible from the corporate level tax base.
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In addition to the traditional corporate model of taxation of certain business entities, there are no fewer than four other models of entity taxation in the United States. They include 1) tax invisibility for certain single owner entities that are tax nothings as if they were sole proprietorships when the owner is an individual and branches when the owner is an entity 42 50 A fifth model for complex trusts that are fully taxable as they earn income but with respect to which the ultimate distributees of the income, grossed up for trust level taxes paid, get a credit for the tax paid at entity level became substantially obsolete when Congress limited the rule to foreign trusts and some domestic trusts that previously were foreign.
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Limited Liability and Defacto Tax Transparency. Under state law, corporations have separate legal personalities from their owners and corporations are separate taxable persons for federal tax purposes. 52 In the absence of an S election, 53 corporations are fully tax opaque. Unless a shareholder personally guarantees a corporate obligation, the state law of every state generally 54 limits the liability of corporate shareholders to their contributions to the capital of the corporation. Historically, the separateness of the corporation from its owners led to double taxation, so that double taxation and limited liability became inseparable under taxation statutes.
In practice, however, double taxation and limited liability were not inseparable. In closely-held corporations with limited, often single family, ownership, the owners eliminated double taxation by withdrawing most or all corporate profit through deductible salaries and benefits. 55 Often the IRS sought to disallow the deduction for compensation that it deemed excessive and recharacterize the purported salary amounts as dividends or other nondeductible expenditures. The IRS's success in litigating that issue became increasingly infrequent as taxpayers planned more extensively for that challenge and developed strong cases for the reasonableness of compensation. 56 This defacto tax transparency only operated on the income side. Corporations experiencing losses could not pass those losses through to their shareholders although a special rule for small corporations enabled shareholders to claim ordinary loss on the sales of their shares 57 rather than disfavored capital loss. 58 48 I.R.C. §651 (allowing a deduction from the trust's income for distributions to beneficiaries that the trust instrument requires, thereby eliminating trust income where the trust must distribute all its income). 49 I.R.C. §852(b)(2)(D) (allowing a deduction for dividends paid but no loss transparency). 50 I.R.C. §857(b)(2)(B) (allowing a deduction for dividends paid but no loss transparency). 51 I.R.C. §667(b) (providing the effect of a credit to the beneficiaries receiving accumulation distributions from a trust. Compare, the advance corporate tax (imputation system) that was popular in the European Union before the Manninen and ACT Test Claimants GLO decisions of the ECJ.) The Taxpayer Relief Act of 1997, PL 105-34, added I.R.C. §665(c) limiting the accumulation distribution rules to foreign trusts. 52 I.R.C. §11 (imposing a tax on the income of a corporation), see supra note 15. 53 See discussion infra note 67 54 Shareholders or officers and directors of a corporation may lose limited liability if they fail to respect the state law formalities of operation and documentation under a theory of piercing the corporate, dominate and control the corporation in a manner such that the shareholders or officers and directors of the corporation disregard the separateness of the corporation, and shareholders remain liable to the extent of capital contributions they commit to make but have not made. 55 I.R.C. §162 (allowing a deduction for ordinary and necessary business expenses, including reasonable compensation 59 for the partnership's debts, and limited partnerships must have at least one general partner who or which is personally liable for the partnership's debts. 60 Since the owners bear the ultimate risk of loss from partnerships' activities, partnerships, both general and limited, were and continue to be fully tax transparent.
61 Each partner includes the partner's distributive share of the partnership's income, loss, deductions, and credits when computing the partner's separate taxable income.
62 Some partnership items are part of a partnership level computation of income and loss, but other partnership items are separately stated because their characteristics cause them to have differing impacts in different partners' tax computations. 63 With respect to both the partnership level computation and the separately stated items, the partner includes the partner's share as if the partner received the item from the same source and in the same manner as the partnership received it.
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Tax Transparency and Limited Liability. The requirement of unlimited liability as a condition of tax transparency began to weaken in the United States in the 1950s and ultimately deductible to the extent of capital gains only and may be carried forward for a limited period of years. I.R.C. § §1211, 1212. 59 Section 15 of the Uniform Partnership Act of 1914, as still in effect in some states, (available at http://www.uniformlaws.org/Act.aspx?title=Partnership%20Act%20%281914%29) provided that partners were jointly liable for contractual obligations of the partnership but jointly and severally liable for tort (personal injury) obligations. Section 306 of the Uniform Partnership Act of 1997 (available at http://www.uniformlaws.org/shared/docs/partnership/upa_final_97.pdf) similarly makes partners jointly and severally liable for obligations of the partnership. "Several" liability means that each partner is fully liable for 100 percent of the partnership's debts so that a creditor may proceed against any partner for the full debt. Partners who have to pay a full debt may have a right to demand contributions from the other partners, but that right of contribution does not limit the creditor's right to collect from each partner. "Joint" liability requires a creditor to proceed against all the partners together because each partner is liable only for his or her share of the partnership's debt. 60 Section 1 of the Uniform Limited Partnership Act of 1916 (adopted in almost all states and still in effect in some) (available at http://www.uniformlaws.org/shared/docs/limited%20partnership/ulpa1916.pdf) required a limited partnership to have one or more general partners and provided that limited partners were not "bound by the obligations of the partnership." 61 I.R.C. §701 (drawing no distinction between general and limited partnerships, partners, not partnerships, subject to tax). Subchapter K that includes I.R.C. §701 et seq. became part of the tax law in the major tax law revision that produced the 1954 Corporations under Subchapter S. In 1958, Congress expressly delinked limited liability from double taxation for some corporations when it added a new subchapter S to the Code. 67 Under subchapter S some small businesses operating in corporate form could elect a form of tax transparency. Congress intended the legislation to stimulate small business by diminishing the corporate tax disadvantage relative to the partnership form. Eligibility for the subchapter S election required that the corporation be an active, operating, as opposed to investment, business. 68 In addition, a subchapter S corporation could have no more than ten shareholders who had to be individuals, but not non-resident aliens, 69 or estates of qualifying individuals. The corporation could not issue more than a single class of stock. 70 Unlike the defacto tax transparency described above, 71 subchapter S corporations passed both income 72 and losses 73 through to their shareholders.
Subsequent changes to the provisions governing S corporations have eliminated the requirement of an active business, permitted certain trusts and exempt organizations to be shareholders, 74 allowed the corporation to issue both voting and nonvoting shares, 75 and expanded the number of shareholders nominally to one hundred 76 but in counting the numbers included all individuals with a common ancestor as far back as six generations as a single shareholder, so the number of shareholders may exceed one hundred by a considerable amount. the item directly from its source. 78 Nevertheless, S corporations that previously were nonelecting corporations continue to be taxable at corporate rates on pre-election increases in value when they sell the appreciated assets 79 and may be taxable on passive income if the more than twenty-five percent of the corporation's gross receipts are passive investment income.
80
Electing the Double Taxation Model to Capture Corporate Tax Benefits. Professionals such as physicians, lawyers, dentists, and accountants may not limit their liability for their own malpractice. State laws prohibited professionals working in groups from forming business corporations. When tax benefits for certain employee plans such as retirement plans became available for corporations, but not for partnerships and sole proprietorships, 81 professional service businesses sought structures that would enable them to claim they were associations taxable as corporations in order to capture those benefits. 82 State legislatures enacted professional corporation and association statutes to facilitate access for their professional residents to corporate tax benefits. 83 Under a regulation that identified four characteristics of corporations that caused them to differ from partnerships: i) perpetual life, ii) centralized management, iii) limited liability, and iv) free transferability of interests, 84 the government sought to classify professional associations as partnerships for tax purposes rather than corporations. 85 After losing consistently in litigation on that issue, the IRS accepted the taxpayers' corporate classifications under state law. 86 In most instances, those professional service corporations gained the corporate tax benefits unavailable to partnerships but paid little or no tax at corporate level because they drew off the remaining corporate income as salaries and bonuses. 87 Since the professional service corporation's income is attributable solely to the services of its employees and owner employees and not to any investment of capital, the government generally has not been successful in arguing that compensation is unreasonable and nondeductible.
Tax Shelter Limited Partnerships. The government used the same regulation, albeit also unsuccessfully for the most part, to classify tax shelter limited partnerships as associations 78 I.R.C. §1366 (inclusion of S corporation items). 79 I.R.C. §1374 (tax on built-in gain). The tax on built-in gain ceases to apply to the corporation ten years following its S election. I.R.C. §1374(d)(7). 80 I.R.C. §1375 (tax on passive investment income). 81 Most disparities in tax treatment between corporations and other forms of business no long exist. 82 US v. Kintner, 216 F.2d 418 (9 th Cir. 1954) (holding a physician practice association to be taxable as a corporation and eligible for corporate employee benefit plans). 83 Bittker and Eustice, FEDERAL INCOME TAXATION OF CORPORATIONS AND SHAREHOLDERS, supra note 56, at ¶2.06 (Valhalla 2000). 84 Treas. reg. §301.7701-2(a) (adopted 11/15/60) (identifying six characteristics of corporations disregarding two in distinguishing corporations from partnerships, associates and a purpose to carry on a business for profit, because partnerships and corporations have those in common). 85 Treas. reg. §301.7701-2(h) (amended 2/2/65 clarifying treatment of professional services associations) (classifying most professional service corporations as partnerships because of their resemblance to partnerships rather than corporations). 86 Rev. Rul. 70-101, 1970-1 CB 278 (announcing discontinuance of litigation on the classification issue and listing states with compliant professional service corporation statutes). 87 See text accompanying note 55 supra. taxable as corporations. 88 In order to limit liability, some limited partnerships had only a corporate general partner. Although the corporate partner itself had unlimited liability for the partnership's obligations, the corporation's owners had limited liability as did the limited partners who were the investors and owned the bulk of the interests in the partnership's income and losses. As generally was the case, the corporate general partner had few, if any, assets, so that as a practical matter the limited partnership probably had technical unlimited liability but nominal limited liability, one of the four corporate characteristics that distinguished corporations from partnerships. And the limited partnership had centralized management, another of the corporate characteristics, in that the limited partners could not take part in management without jeopardizing their limited liability.
Nevertheless, the limited partnership restricted transfers of interest by requiring the consent of the general partner or all the partners, so that free transferability of interests was lacking. The limited partnership also avoided the perpetual life characteristic by stating its term, often forty years or more, in its required state law filing documentation. Thus, the limited partnership lacked at least two of the four corporate characteristics, a tie, and that tie allowed the courts to respect the limited partnership's chosen classification. If the government had been successful in classifying the limited partnership as an association taxable as a corporation under the regulation, the partnership would have been subject to double taxation but, more importantly, would not pass its losses through to its limited partner investors who were seeking losses to shelter their income from other sources from taxation.
89
Transparency and the Check the Box Regulation. Despite the government's lack of success in classifying limited partnerships as corporations, practitioners remained concerned about reclassification of limited partnerships and later limited liability companies as associations taxable as corporations until 1996 when Treasury replaced the classification regulation for business entities with the "check-the-box" regulation. 90 Under that regulation, domestic entities that the regulation does not classify as corporations or associations taxable as corporations, including limited partnerships and limited liability companies, are tax transparent partnerships unless they elect to be associations taxable as corporations for tax purposes.
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Public Trading, not Limited Liability, as the Limitation on Tax Transparency. Publicly traded businesses tended to operate in corporate form and issue shares that they list on one of the stock exchanges or in the over the counter market quotation systems such as NASDAQ. 92 For a short period of time in the early 1980s, some publicly traded operating corporations converted to limited partnerships.
93 They adopted the tax shelter limited partnership model, that is, they vested management in a corporation that served as the general partner of limited partnership and substituted publicly traded limited partnership interests for shares. Changes in limited 88 Supra note 84. 89 See, Henry Ordower, The Culture of Tax Avoidance, 55 SAINT LOUIS U L J 47, 58-66 (2010) (discussing syndicated, limited partnership tax shelters). 90 Treas. reg. §301.7701-3, supra note 66, (elective entity classification with partnership as default classification). 91 Treas. reg. §301.7701-3(c) (allowing eligible entities to elect a different classification from the default classification). 92 The National Association of Securities Dealers Automated Quotation system. 93 partnership law allowed limited partners to assume a greater role in the partnership, including specific voting rights, without jeopardizing their limited liability. 94 As limited partnerships they were tax transparent. Each limited partner received a share of the corporate tax items as if the limited partner had received them directly from their source. In order to prevent the disincorporation of America and the destruction of the corporate tax base, Congress classified publicly traded partnerships as corporations for tax purposes. 95 Exceptions to the classification as corporations existed for publicly traded partnerships that received at least ninety percent of their gross income from passive investment sources. 96 For business entities engaged in the active conduct of business, public trading supplanted limited liability as the factor that precludes tax transparency in the United States.
Investment Entities and Tax Transparency. The active business, passive investment distinction that manifests itself in the publicly traded partnership statute, 97 rather than limitations on liability, helps to explain many of the other entity types that are partially or fully transparent.
Trusts. Trusts do not engage in the active conduct of business. 98 Rather trusts enable the legal owner of property, the trustee, to manage and invest property for the benefit of the beneficial owner or owners of that property. When the trustee has discretion to accumulate income rather than distributing it currently to the beneficiaries, 99 the trust becomes taxable on the accumulation lest the income not become taxable when accrued or received. 100 Historically, trusts could not have perpetual life, 101 so that ultimately they had to distribute their accumulated income to the trust beneficiaries. Accordingly, taxation of the trust itself needed only to be a temporary tax collection with adjustment to follow on final reckoning through an imputation mechanism.
102 In response to perpetual trusts, 103 and in light of the compression of the marginal income tax brackets for trusts that resulted in trust income becoming subject to tax at a virtually flat rate equal to the maximum individual rate, 104 the imputation system became obsolete. Since the imputation system earlier prevented taxpayers from using trusts to capture additional low rate brackets on some of their income, the system became unnecessary and Congress repealed it for 94 Article 3 of the Uniform Limited Partnership Act of 1976, and as amended in 1985 (available at http://www.uniformlaws.org/shared/docs/limited%20partnership/ulpa7685.pdf) (protecting limited liability and specifying partnership activities that did not jeopardize limited liability). 95 The Revenue Act of 1987, PL 100-203 added I.R.C. §7704 (classifying publicly traded partnerships as corporations). 96 I.R.C. §7704(c) (excepting partnerships with 90 percent passive income from the classification as corporations). 97 Id. 98 Exceptions exist for specialized trusts like Massachusetts business trusts. 99 I.R.C. § §651, 661 (allowing a deduction for trust distributions to beneficiaries). 100 I.R.C. §1(e) (imposing a tax on the taxable income of a trust); I.R.C. §641 (imposing the tax under I.R.C. §1(e)). 101 The rule against perpetuities required that a trust terminate and distribute its assets, including accumulated income, no later than a period measured by lives in being plus 21 years. States increasingly began to abolish the rule against perpetuities after 1986 (partially in connection with an exemption from the generation skipping tax) to allow so-called dynastic trusts. 102 I.R.C. § §666, 667 (grossing up and including accumulation distributions in a beneficiary's income). Compression of the trust rate brackets under I.R.C. §1(e) in 1986 eliminated any earlier tax advantage there may have been to accumulate income in a trust rather than distributing it to the trust's beneficiaries so that accumulations currently are almost exclusively for non-tax reasons. 103 Supra note 101. 104 I.R.C. §1(e) (imposing tax on trust income at compressed marginal rates). Page 14 Charitable and other Tax Exempt Organizations. Many organizations, some trusts, some corporations, and some associations are exempt from the federal income tax. 122 Churches and charities are among those tax exempt organizations, 123 as are employee retirement plans. 124 Organizations that are within the church, charity, educational, and similar functional categories also may receive contributions, the amounts of which the donors, subject to income percentage and other limitations, may deduct in computing their taxable incomes. 125 Since the United States does not have a federal value added tax, exemptions from state sales taxes and property taxes depend upon state law and vary widely from state to state. Nevertheless, the property and purchases of goods and services to support the exempt function of the organization generally are exempt from both property and sales taxes.
Churches, charitable, and educational organizations lose their exemptions from taxation and their ability to receive tax deductible contributions if any part of their earning inures to private benefit 126 or they engage in any substantial manner in lobbying for legislation or supporting a political candidate in an election. 127 If an organization loses its tax exempt status, it becomes taxable on its income as a trust if it is a trust 128 and otherwise as a corporation. 129 In addition, all tax exempt organizations, but not governmental units other than state owned colleges and universities, 130 are subject to the unrelated business income tax. 131 The exempt organization must compute and pay tax at trust rates if it is a trust 132 and corporate rates if it is a corporation or another type of organization on its unrelated business taxable income. 133 Unrelated business taxable income includes the net income from any unrelated business the organization regularly carries on 134 and investment income the acquisition and holding of which the organization finances with borrowed funds. 135 A business is unrelated unless it furthers, other than through financial support, the specific exempt function of the organization. 136 For
